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1. Appellant

M/s Radheshyam Prajapati,
58, Sumanlam Park, Naroda,
Ahmedabad

2. Respondent
The Deputy/ Assistant Commissioner, CGST, Division-IV, Ahmedabad
North , 2nd Floor, Gokuldham Arcade, Sarkhej- Sanand Road, Ahmedabad-
382210

) ash{ anf sa srf arr a riats rga aar & at a za arr a uf zqenfenf
aarg ·g gr 31f@rant alt 3rfta a gaRhervr 3ma uga tar &]

Any person aggrieved by this Order-In-Appeal may file an appeal or revision application,
as the one may be against such order, to the appropriate authority iii the following way :

~ flxcbl'< cBT gTlervr srraa
Revision application to Government of India :

(«) a4ta Gara zrc 3rf@fr, 1994 err 3raa Ra aar mg ai saRqala
enrzr at q-err a gr qrg iafa gaterur am4a 3ft fa, war, .f@a
ialea, lua far, atf if5ra, ##ta ta rat, ir mf, { feet: 110001 at 8t uf
afeg
(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep Building,
Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the
following case, governed by first proviso to sub-section (1) of Section-35 ibid :

(ii) ~~ c/51" NFlmr i ca t sf afar fa@ aroern zl r1 #tar
qt fa#t aaerin z masru a aa g; mf , zu fa4tet zr avera&
erg~ cbl'<!-.!sll~ if <TT fa4t urn i al a #t au a hr g{ st I

. .

se of any loss of goods where the loss occur in transit from a factory to a
r to another factory or from one warehouse to another during the course of
f the goods in a warehouse or in storage whether in a factory or in a warehouse.

. .
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(qJ) -im cf> flloX fa4t zr; zur var Puff ma w umr f4Rf sqzjr zycas al mra trx
3raa zrca R a r# "GIT 'l:rmf are fa lg, zu mar Ruff &]

(A) In case of rebate of duty of excise on goods exported to any country or territory
c;:iutside India of. on excisable material used in the manufacture of the goods
which are exported to any country or territory outside India.

(B) In case of goods exported outside India export to Nepal or Bhutan, without
payment of duty.

3ifUna#t area yea # 4tar fg uil 4et #f m1 #l { & sit ha snag al z
Irr gia qarf@a rrga, or@t a mxr LfTffif cfl" x=r=n:r trx m f!l"c; it fa arf@Rm (i.2) 1998
err 1o9 rr Pgaa fhz g st 1

Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such
order is passed by the Commissioner (Appeals) on or after, the date appointed
under Sec.109 of the Finance (No.2) Act, 1998.

(1) a4tr Una ze (rfta) Pura, 2001 cf> mi:i 9 cf> 3RJTffi FclPlFcfi!c ~ ~ ~-8 it cIT
Ra?i i, )fa or?zrsf arr fa f2#a al ma # fl pcmar vi or#ta 3ran at
at-at uRi a rt Ufr 3mraaa [au umt fey ea mer arr g. nT yrgff 3ifa en
35-~ if~ Itfr cf> :f@R cf> t1Wf rrr @tr-s ara #6 uf sf ±hf anfeq

The above application shall be made in duplicate in Form No. EA-8 as specified
under Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the
date on which the order sought to be appealed against is communicated and ·
shall be accompanied by two copies each of the 010 and Order-In-Appeal. It
should also be accompanied by a copy of TR-6 Challan evidencing payment of
prescribed fee as prescribed under Section 35-EE of CEA, 1944, under Major
Head of Account.

(2) RRa 37la mer usi icaaa ga car u) a Ga a ID ill m 200/- ~ :fIBR
alg 3k usf vicaraya alavurat gt ill 1000/- al la 471ar #l Garg

The revision application shall be accompanied by a fee of Rs.200/- where the
amount involved is Rupees One Lac or less and Rs.1,000/- where the amount
involved is more than Rupees One Lac.

ft z,ca, 4tr suraa zycn vi hara 3rat#tu nzrf@raw1#f 3r9a.­
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) h€tu surer zca are/Rua, 1944 dt err 3s-4t/3s-z sir«fa­

Under Section 358/ 35E of CEA, 1944 an appeal lies to :-

(@) safga 4Roa 2 («)# iaag r#a # sraa #t 3r4ta, 3r4tat am # fr grca,
4hr Gara gen g hara 3rfl#la +nznf@ravwr (frb) at ufga 2flu 4)f8a,
3li:il-Jctl~lct i:f 2nd l=flcCIT, isl§J-JI ffi 'J-fcR , J-RRcff ,frR•cHr-1 PI~, 01 $l-Jc'tlisll Ct -380004

(a) To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 2nd floor,Bahumali Bhawan,Asarwa,Girdhar Nagar, Ahmedabad : 380004.
in case of appeals other than as mentioned in para-2(i) (a) above.
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The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3
as prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of
Rs.1,000/-, Rs.5,000/- and Rs.10,000/- where amount of duty/ penalty/ demand
/ refund is upto 5 Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form
of crossed bank draft in favour of Asstt. Registar of a branch of any nominate
public sector bank of the place where the bench of any nominate public sector
bank of the place where the bench of the Tribunal is situated.

(3) zuf za mgr i a{e s?vii at rat it ? at u@ta pa 3ilr a fu la ar yrar
\:)q4@ ~ fl" fclxlT arr afeg za rzr # ±ha g 4tfa fc;mrr 1T<f1' c!?TTT _ a a fg
zrenferf ar4tr znrnrf@raw at ga rft zn #tawar al va 3m)a faur ua &

In case of the order covers a number of order-in-Original, fee for each 0.1.0.
should be paid in the aforesaid manner notwithstanding the fact that the one
appeal to the Appellant Tribunal or the one application to the Central Govt. As
the case may be, is filled to avoid scriptoria work if excising Rs .. 1 lacs fee of
Rs.100/- for each.

(4) urnrazu z,ca srf@#Rua 497o zren vigil@era #it or4q-- # 3RJ1TTf f.:rtTTft=r ~~'\:le@'

3act zur qr 3gr zrnfenf fufu qTf@rantmgr i u@a a61 ya 4R 1:fx xii.6.so tm"
cnT .-.!.lllllc1ll ~ Rcl?c~~~I

One copy of application or 0.1.0. as the case may be, and the order of the
adjournment authority shall a court fee stamp of Rs.6.50 paise as prescribed
under scheduled-I item of the court fee Act, 1975 as amended.

(5) za it vi«fer mi at fir a4 ar fa#i 6l it ft ear 3raff fan art ? t
#mt zycn, at nlaa yen vi hara 3r4ta zrrznf@rarwr (aruffafe) fr, 1982 if
Rl%a % I

Attention in invited to the rules covering these and other related matter
contended in the Customs, Excise & Service Tax Appellate Tribunal (Procedure)
Rules, 1982.

(7) «flt zycea, 4tr qlaa zrc gi arm 3r8#ta =rznf@raw (fRrec), a IR 3r@lat a
~ if cBcfoq l=fflT (Demand) ji (Penalty) nl 1o% a sa sat 3rfaf ?tzraif@,
3ff@rearqaGm 1oails ug & I(section 35 F of the Central Excise Act, 1944, Section 83 &
Section 86 of the Finance Act, 1994)

#4la3alayea sitaab 3iafa, f@gt "afar a6ti(Duty Demanded) ­
(i) (Section) &is 1uphazaffRa fr; '
(ii) fur+ea#kz #fez a6tuft,
(iii) #dz2fezui±Ru 6ha«aufl.

> Teqsra «if@a arfhaus qa arr6l gear , srfh arfaaakfuaaa
fur@.

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty
confirmed by the Appellate Commissioner would . have to be pre-deposited,
provided that the pre-deposit amount shall not exceed Rs.1 O Crores. It may be
noted that the pre-deposit is a mandatory condition for filing appeal before
CESTAT. (Section 35 C (2A) and 35 F of the Central Excise Act, 1944, Section 83 & Section 86
of the Finance Act, 1994) .
Under Central Excise and Service Tax, "Duty demanded" shall include:

(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rul_es.

i\5- m=a- '3f(T@mRfcITT1Jr i\5- rrrGisi zers srerar zyears ur ave Rafa st 'dT 1TI1T ~ rro:~
u sit ssfkar aus Ralf@alas zvsk 10marw al urRt&t

iew of above, an appeal against this order shall lie before the Tribunal on
f 10% of the duty demanded where duty or duty and penalty are in dispute, or
here penalty alone is in dispute."



F.No. GAPPL/COM/STP/103/2023-Appeal

. ORDER-IN-A PPEAL

The present appeal has been filed by MIs. Radheshyam Prajapati, 58, Sumanlam Parle

Naroda. Ahmedabad (hereinafter referred to as "the appellant") against Order-in-Original No.

86/AC/D/2021-22/KMV dated 30.03.2022 issued on 31.03.2022 (hereinafter referred to as

.. the impugned order") passed by the Assistant Commissioner, Central OST, Division IV.

Ahmedabad North (hereinafter referred to as "the adjudicating authority').

2. Briefly stated, the facts of the case are that the appellant are holding PAN No.

ASTPP8434E. On scrutiny of the data received from the Central Board of Direct Taxes

(CBDT) for the Financial Year 2014-15. it was noticed that the appellant had earned an

income of Rs. 34.59.195/- during the FY 2014-15, which was reflected under the heads "Sales

' Gross Receipts from Services (Value from ITR)" fled with the Income Tax department.

Accordingly, it appeared that the.appellant had earned the said substantial income by way of

providing taxable services but had neither obtained Service Tax registration nor paid the Q
applicable service tax thereon. The appellant were called upon to submit copies of Balance

Sheet. Profit & Loss Account. Income Tax Return, Form 26AS, for the said period vide letters

dated 20.07.2020 and 19.08.2020. The appellant vide their letter dated 02.09.2020 submitted

the .documents viz., Balance Sheet, Profit & Loss Account, Income Tax Return, Form 26AS

for the FY 2014-15.

2.1 The appellant had shown sales income of Rs. 34,59.195/- under the head Printing

Jobwork Income in their Profit & Loss Account for the FY 2014-15. The appellant were

thereafter issued Show Cause Notice No. V/27-58/Raclheshyam/2020/TPD/UR dated

28.09.2020 demanding Service Tax amounting to Rs. 4.27.557/- for the period FY 2014-15,

under proviso to Sub-Section ( 1) of Section 73 of the Finance Act, 1994 by considering the Q
service provided by the appellant as taxable under the category of "Business Auxiliary

Service" defined under Section 65(105)(zzh) of the finance Act, 1994. The SCN also

proposed recovery of interest under Section 75 of the Finance Act, 1994; and imposition of

penalties under Section 77( 1)(a). Section 77(2) and Section 78 of the Finance Act, 1994. The

SCN also proposed recovery of un-quantified amount of Service Tax for the period FY 2015­
I6 to FY 2017-18 (up to .Jun-17).

The Show Cause Notice was adjudicated, ex-parte. vide the impugned order by the

adjudicat,ing authority wherein the demand of Service Tax amounting to Rs. 4,27,557/- was

confirmed under proviso to Sub-Section (I) or Section 73 of the Finance Act, 1994 along with
Interest under Section 75 of the Finance Act. 1994 for the period from FY 2014-15. Further
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(i) Penalty of Rs. 4.27.557/- was also imposed on the appellant under Section 78 of the

Finance Act, 1994: (ii) Penalty of Rs. 10,000/- was imposed on the appellant under Section

77(1)a) of the Finance Act, 1994 for failure to taking Service Tax Registration; (ii) Penalty of

Rs. 10.000/- was imposed on the appellant under Section 77(2) of the Finance Act, 1994 for

failure to assess their correct Service Tax liability and failed to file correct Service Tax

Returns as required under Section 70 of the Finance Act 1994 read with Rule 7C of the

Service Tax Rules. 1994.

3. Being aggrieved with the impugned order passed by the adjudicating authority. the

appellant have prei'errcd the present appeal. along with an application for condonation of

delay. on the following grounds:

C) The appellant are engaged in activity of job work under the name and style of M/s.

Shraddha Packaging.

o As per Section 66D(f) of the Finance Act, 1994, no service tax is payable on any

process amount to manufacture or production of goods. The appellant only doing job

work for material supply by the manufacturer and thus they are not liable to pay any

service tax.

e The appellant have taken registration of VAT in 2016 and paying the VAT regularly.

There was no substantial income in the relevant year.

o The adjudicating authority has requested for the necessary details and the appellant

have submitted the documents. after that they have not received any notices for

personal hearing as the address mentioned in the notices was wrong. They have also

mentioned correct address in the submitted documents. Thus. without giving

opportunity of being heard the adjudicating authority has passed the impugned order.

o On the basis of above grounds. the appellants requested that the impugned order

confirming demand or service tax. interest thereon and imposing penalties be quashed

and set aside.

4. On going through the appeal memorandum. it is noticed that the impugned order was

issued on 31.03.2022 and received by the appellant on 12. 10.2022. However. the present

appeal. in terms of Section 85 of the Finance Act. 1994 was filed on 26.12.2022. i.e. after a

delay of 14 days from the last date of filing of appeal. The appellant have. in the Application

· condonation of delay, stated that they have received the impugned order on 12.10.2022.

95 days after issuance or impugned order due to wrong address mentioned in the same.

5
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After receiving the order, the appellant was not able to file appeal within time limit due to

festival period.

4.1 Personal hearing in the matter of Application for condonation of delay was held on

16.03.2023. Ms. Bhoomi K. Rawal. Advocate. appeared on behalf of the appeilant. She re­

iterated submission made in the application for condonation of delay.

4.2 Before taking up the issue on merits, I proceed to decide the Application filed seeking

condonation of delay. As per Section 85 of the Finance Act, 1994, an appeal should be filed

within a period of 2 months from the elate of receipt of the decision or order passed by the

adjudicating authority. Under the proviso appended to sub-section (3A) of Section 85 of the

Finance Act. 1994. the Commissioner (Appeals) is empowered to condone the delay or to

allow the filing of an appeal within a further period of one month thereafter if, he is satisfied

that the appellant was prevented by sufficient cause from presenting the appeal within the

period of two months. Considering the appellant is unregistered person and required to obtain

temporary service tax registration for payment of mandatory pre-deposit which also takes (_)

time, the cause of delay appears genuine. Hence. I condone the delay of 14 days and take up

the appeal for decision on merits.

.
5. Personal hearing in the case was held on 18.04.2023 and 03.05.2023. Ms. Bhoomi

Rawal, Advocate. appeared on behalf of the appellant for personal hearing. She submitted a

written submission during the hearing on 03.05.2023.

6. The appellant in their additional submission submitted during the course of personal

hearing. inter alia, made following submission:

e The appellant are engaged in activity of job work under the name and style of Mis.

Shraddha Packaging. The appellant carried out post press manufacturing activity on

job work basis against the supplies of printed duplex paper board from various

companies and also carried out die punch_ing and pasting process on printed duplex

board and converting them into finished boxes of printed duplex paper board. After

completion of process the appellant were supplying back finished boxes to various

companies which is directly used for packaging for tablets, capsules. syrups and other

items.

The appellant is doing the job work which converts in to new product and which

amount to manufacture on new product and fall under Chapter 49 of the Central

Excise Tariff Act 1985. These are excisable goods and boxes which are not exempted

0

6



0

0

F.No. GAPPL/COM/STP/103/2023-Appeal

from Central Excise duty. However. threshold exemption limit of Rs. 1.50 crore is

available under SSI exemption.

o The appellant is exempted lf·om Ser\'icc Tax as the activity is covered under Section

66Df) of the Finance AcL 1994.

o Further, Sr. No. 30 of the Mega Exemption Notification No. 25/2012-ST dated

20.06.2012 grant an exemption to printing process which does not amount to

manufacture.

7. have carefully gone through the facts of the case, grounds of appeal. submissions

made in the Appeal Memorandum and in additional written submission and documents

available on record. The issue to be decided in the present appeal is whether the impugned

order passed by the adjudicating authority. confirming the demand of service tax against the

appellant along with interest and penalty. in the facts and circumstance of the case. is legal

and proper or otherwise. The demand pertains to the period FY 2014-15.

8. I find that in the SCN in question. the demand has been raised for the period FY 2014­

15 based on the Income Tax Returns·filed by the appellant. Except for the value of "Sales of

Services under Sales / Gross Receipts from Services" provided by the Income Tax

Department. no other cogent reason or justification is forthcoming from the SCN for raising

the demand against the appellant. It is also not specified as to under which category of service

the non-levy or service tax is alleged against the appellant. Merely because the appellant had

reported receipts Crom scr\·ices. the same cannot form the basis for arriving at the conclusion

that the respondent was l iable to pay service tax, which was not paid by them. In this regard. I

find that CBIC had. vide Instruction dated 26.10.2021. directed that:

"It was further reiterated that demand notices may not be issued indiscriminately
based on the difference between the ITR-TDS taxable value and the taxable value in
Service Tax Returns.

3. It is once again reiterated that instructions-ofthe Board to issue show cause norices
based on the difference in ITR-TDS data and service fax returns only afer proper
verification of facts. may be followed diligently. Pr. Chief Commissioner /Chief
Commissioner (s) may devise a suitable mechanism to monitor and prevent issue of
indiscriminate show cause notices. Needless to mention that in all such cases where
the notices have already been issued, adjudicating authorities are expected to pass d

judicious order afier proper appreciation offacts and submission of the noticee.''

8.1 In the present case. I find that letters dated 20.07.2020 and 19.08.2020 were issued to

the appellant seeking details and documents. which were submitted by the appellant on
}

9.2020. The show cause notice has been issued considering the service provided by the

a
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appellant to be covered under the category of "Supply of Tangible Goods service", defined

under Section 65( I 05 )(zzzzj) of the Finance Act. 1994. However, I find that the provisions

under Section 65( l 05) of the Finance Act, 1994 has been replaced by negative list based

service tax regime vide Notification No. 20/2012-ST dated 05.06.2012, made applicable

w.e.f. 01.07.2012. Hence, the show cause notice was issued proposing the demand of service

tax under the legal provisions prevalent before 01.07.2012. which are not in existence for the•
period of demand pertaining to FY 2014-15. I find that on this count the show cause notice is

vague and is not legally sustainable.

9. I find that the main contention of the appellant is that they are engaged in

manufacturing of excisable goods, i.e. finished boxes of printed duplex paper board, on job

work basis for various manufacturer and their services is not taxable as per Section 66D(f) of

the Finance Act 1994. The appellant have also contended that as per Entry No. 30 of Mega

Exemption Notification No. 25/2012-ST dated 20.06.2012, the printing job work, which is not

amounting to manufacture is also exempted.

l 0. For ease of reference. I hereby produce the relevant text of the Negative List as per

Section 66(D)(f) of the Finance Act. 1994 and the Notification No. 25/2012-ST elated

20.06.2012. as amended. which reads as under:

Negative List as per Section 66(D)(f) of the Finance Act, 1994
"Section 66(D) Negative list ofservices.­
The negative list shall comprise ofthefollowing services, namely :
(a) .

(f) services by wcty ofcarrying our any process amounting ro mam(fhcture or
production ofgoods ......"

"Notification No. 25/2012-Service Tax dated 20th June, 2012

G.S.R. 467E).- In exercise of the powers conferred by sub-section (I) of
section 93 of the Finance Aet, 1994 (32 of 1994) (hereinafter referred to as the
said Act) and in supersession of notification No. 12/2012- Service Tax. dated
the 17th March. 20 l 2. published in the Gazette of Idia, Extraordinary, Part
11. Section 3. Suh-section (i) vide 1111mher G.S. R. 2 l 0 (E), dated the 17th
March, 2012, the Central Government. being satisfied that it is necessary in
!he public il1ferest so to do. hereby exempts thefollowing taxable services from
the whole of the service tax leviable thereon under section 66B of the saidAcr,
namely:-
/ .
2 .
30. Carrying out an intermediate production process as job work in relation to ­

(a) agriculture, printing or textile processing;

(b) cut andpolished diamonds· andgemstones; or plain and studdedjewellery
c?f'gold and other precious metalsfalling under Chapter 71 ofthe Central
Excise Tariffte, 1985 (5 0f 1986):

0
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(c) any goods excluding ctlcoholic liquors.fhr human consumption. on which
appropriate duty is payable by the principal manufacturer;: or

(cl) processes ofelectroplating, zinc plating, anodizing, heat treC/lment, powder
coating, painring including spray painting or auto black. during the course of
manufacture ofparts ofcycles or sewing machines upto an aggregate value of
taxable service of the specified processes ofone hundred andfifty lakh rupees
in a.financial year suf?ject to the condition that such aggregate value had no!
exceeded one hundred and fifiy lakh rupees during the precedingfinancial
year:

l 0. The appellant have also submitted a letter dated 19.09.2020 from Mis. Global

Medisciences Limited. Ahmedabad stating that the appellant carried out . "Post press

manufacturing activity on job work basis" against supplies of printed duplex paper board from

them. On verification of various documents submitted by the appellant, I find that the

Q appellant has carried out job work of die punching. pasting process on printed duplex board

supplied by various companies and mainly for Mis. Global Medisciences Limited.

Ahmedabad on job work basis. Thus. the appellant has converting printed duplex board into

finish boxes for packaging of various goods. The appellant have received total job work

charges of Rs. 34.59.195/- during the FY 2014-15. for the job work which amounting to

manufacturing. Thus. process carried out by the appellant in this regard is amount to

manufacture and such job work falls under Negative list as per Section 66(0)(1) of the

Finance Act. 1994.

l l. In view of the above discussion. l am of the considered view that the activity carried

out by_ the appellant falls under Negative list as per Section 66(0)(0 of the Finance Act, 1994

Q and the appellant is not liable to pay Service Tax during the FY 2014-15. Since the demand of

Service Tax is not sustainable on merits, there does not arise any question of charging interest

or imposing penalties in the case.

12. In view of above. I hold that the impugned order passed by the adjudicating authority

confirming demand of Service Tax. in respect of job work income received by the appellant

during the Y 2014-15. is not legal and proper and deserve to be set aside. Accordingly. I set

aside the impugned order and allow the appeal filed by the appellant.

13. frafar a Rt+ afta f4z1( 3qta fa sar? 1

The appeal filed by the appellant stands disposed or in above tern s.

i 2FA' »--....-..7So-1 s2
(Akhilesh Kumar) 0

Commissioner (Appeals)
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(R.C.~arl
Superintendent(Appeals).
CGST, Ahmedabad

By RPAD / SPEED POST

To.

Mis. Raclheshyam Prajapati_

58. Sumanlam Park. Naroda.

i\hmeclabacl

The Assistant Commissioner,

CGST. Division-IV.

Ahmedabad North

F.No. GAPPL/COM/STP/103/2023-Appeal

Date : 11.05.2023

-Appellant

Respondent

Copy to:

I) The Principal Chief Commissioner. Central GST. Ahmeclabacl Zone

2) The Commissioner. CGST. Ahmeclabacl North

3) The Assistant Commissioner, CGST. Division IV. Ahrneclabacl North

4) The Assistant Commissioner (I-IQ System). CGST. Ahmeclabacl North

(for uploading the OIA)

10

6) PA Tile

came


